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Seeing the “Invisible Victims”:
Examining the Defendant's Children's
Rights Discourse and Sentencing
Consideration in the Criminal Trial
of Hong Dangxing's Family Violence
Homicide Case under the Convention
on the Rights of the Child

Tzu-Wei Lin
Legal Director, Taiwan Alliance to End the Death Penalty (TAEDP);
Doctor of Judicial Science, National Chengchi University

Abstract

This paper examines the significant disparity in the consideration and
evaluation of the best interests of the children involved in the Hong Dangxing
family violence homicide case throughout its judicial proceedings, as seen
through the lens of the Convention on the Rights of the Child. The case
showed a substantial shift in the consideration of the children's best interests
from the early stages to the later stages of the trial. In the first and second
trials, the best interests of the defendant's children were not adequately
considered, resulting in a death penalty verdict. However, a breakthrough
occurred in the subsequent retrial after the Supreme Court's remand.

During the retrial, the court not only ordered an assessment of the
child's best interests, providing detailed reasons and establishing principles
for execution, but also conducted a comprehensive examination of how the
best interests of the defendant's children were considered in the sentencing
evaluation, even in cases where the death penalty was a possible outcome.
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The sentencing rationale in the retrial of the Hong case made every effort to
consider the best interests of the children in line with the interpretation of
the Convention on the Rights of the Child, acknowledging the uniqueness of
imposing the death penalty. Moreover, this retrial set a precedent for adult
criminal cases involving an assessment of a child's best interests. It can be
considered a landmark decision.

However, from a theoretical perspective, this paper points out that
current judicial practice, including that observed in the retrial of the Hong
case, interpret the best interests of the child as merely one of the factors under
Article 57 of the Penal Code. This interpretation is seen as rather narrow as
it neglects to acknowledge the broader societal impact of punishments and
fails to takes into account during the sentencing process the perspective of the
defendant's children as individual subjects. The paper also provides relevant
recommendations, hoping that future judicial practice will better understand
and seriously address issues related to the Convention on the Rights of the
Child in cases similar to this one, recognizing the presence of these “invisible
victims”.
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Convention on the Rights of the Child (CRC), Death Penalty, Best Interests of the
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